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INTRODUCTION

The Divis ion of  OiI ,  Gas and Mining ("Divis ionft)  determined

after an informal hearing on July I, Lggz , that the NOVs issued

to Co-Op Mining Company ( t tCo-Optt)  ,  N91-3 5-1,-1- and N91-2 6-7 -2

(Part 2 of 2l , constituted a Pattern of Violation as defined by

Utah Admin.  R.  645-400-332 and by Utah Code Ann.  $  40-10-22

(1) (d) (LggZ, as arnended) .  The Divis ion reconmended to the Board

of OiI, Gas and Mining ( trBoardrr ) that they issue an Order to Show

Cause as to why Co-Op's permit should not be suspended or revoked

pursuant to Utah Admin. R. 645-400-331 and Utah Code Ann. S 40-

L0-2 2 (L) (d) (L992 |  as amended) .  In accordance with this statute

and Utah Admin. R. 645-400-335, Co-op was provided with an

opportunity for public hearing before the Board on October 28,

L992 .



The Board stayed the proceedings after repeated objections

by the Division's counsel to attempts on the part of Co-Op to

introduce evidence to refute or contradict the finalized findings

of the fact of violations with regard to the NOVs at issue, and

to the finalized assessments which had assessed negligence

points. Based upon the stipulation of the parties, the Board set

the evidentiary matter for special hearing on December 18, L992 |

and requested the parties to f i le Briefs concerning the res

iudicata ef fect  of  the Boardts previous f inal  assessments and

f indings of  v iolat ion.

The informal Division Findings, Conclusion and Order issued

on July 27 ,  L992, was hetd in accordance with Utah Admin. R. 645-

400-332 and the Divis ionts pol icy ent i t led Procedure for

Determinat ion of  Pattern of  Violat ions, Utah Code Ann. S 4O-10-,

as revised Apri l  28 ,  Lggz (  I tpol icyt t  )  t  .  The Divis ion reviewed

three NOVs to deterrnine the existence of a pattern. These were

N91-35 -1 -1 ,  N9L-20 -1 -1 ,  and  N91-26 -7 -2  (pa r t  2  o f  2 ) .  The  fac t

of  v iolat ion was not appealed in N91-3 5-1--1 and N9 L-2 6-7 -2 (part

2 of  2).  The fact  of  v iolat ion was appealed in N91--20-L- l - ,  where

the fact of violation was upheld in an informal conference and

the informal order from that conference was not appealed. As

prov ided in  Utah Admin.  R.  645-400-333.200,  the Di rec tor

considered other violations at the Bear Canyon Mine duringr the

subject twelve month per iod, including N91-2 6-7-2 (part  1- of  1) ,

rThe policy entered as
the hearing on this matter
po l icy .

part  of  the Divis ion's exhibi t  7
contains the previous version of
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N91-35 -8 -1 ,  N90-35 -1 -1 ,  N9  0 -25 -1 -1  and  N91-2  6 -4 -3  (  3  1 )  ,  i n

determining whether or not to exercise her discretion under Utah

Admin. R. 645-400-332-1OO as addit ional  evidence of the wi l l fu l

or unwarranted nature of the permitteets failure to comply. The

Directorts review of these additional f ive NOVs caused her to

exercise her discretion in support of f inding the permittee to

have, through wil l ful or unwarranted negligence, failed to comply

with reguirements of the state program or its permit.

The three NOVs reviewed by the Director at the informal

conference revealed that all three exceeded 1-6 negligence points

which, pursuant to Utah Admin. R . 645-401--3 23 , L3O , involves a

greater degree of fault and reckless, knowing or intentional

conduct.  Because Utah Code Ann. g 40-1-0-22 (1) (d) provides that a

pattern may be present where the violations are the result of the

wil lful or unwarranted nature of the permitteets failure to

comply,  f inal ized assessments and assignment of  penalty points

resul ted in the Director,s f inding of  a pattern.

The Director of the Division, however, determined that NoV

N91-20-1-L should not be considered for purposes of pattern of

violation because it was written for failure to comply with a

Division Order, and by its nature did not reguire substantiation

through a field inspection.

The Board has before it in evidence exhibits 1,-9, which the

Division has introduced to meet its burden of establishing a

prima facie case for suspension or revocation. The ult imate

burden of persuasion that the permits should not be suspended or



revoked rests with the permittee. The issue before the Board at

this special hearing concerns the abil i ty of the permittee to

collaterally attack the finalized assessments and findings of

violation issued by the Board. pursuant to Utah Code Ann. g 40-1"0-

20 (3 )  (L992 ,  as  amended)  .

ARGnMFNT

I. CO-OP IS COIJITATERAIJIJY ESTOPPED FROU CAALLENGING THE
UNDERIJYIITG FACT OF VIOITATION Al[D TIIE ASSESST{ENT OF NEGLIGENCE
PENALTY POfNTS BY OPERATION oF STATUTE Al{D PRINCIPLES OF
ADUINISTRATIVE I,AT9.

A. The doctrine of Adninistrative Collateral Estoppel
precludes Co-Op Dtining from challenging the finalized
asseEsment and fact  of  v iolat ion.

Co-Op had full opportunity to challenge the violations and

the assessments, both at the time the notices of violation were

issued and during the penalty assessment phase. Because Co-Op

waived its right to challenge the fact of violation and the final

assessment, it is estopped from challenging either of these

findings during the Order to Show Cause hearing.

Under the doctrine of adrninistrative collateral estoppel,

once an agency, act ing in i ts judic ial  capaci ty,  has resolved

I'disputed issues of fact properly before it which the parties

have had adequate opportunity to l i t igatertt the courts can ttapply

res judicata to enforce repose. rf United States, v. Utah

Construct ion Mining Co. ,  86 S. CT .  L545 ,  L560 (L965) ;  Ac..cord, Utah

Department of  Administrat ive Services v.  Publ ic, ,Service

Commission ,  658 P2d 60l-  |  62L (Utah 1983 )  .  This doctr ine also

estoppes an aggrieved party from litigating an agency order once

the party fails to appeal that order. McCulloch fnterstAte Gas



Corporat ion v.  Federal  Power Commission, 536 Fzd 9L0 ( lOth Cir .

L97 6)  .

In McCulloch, the Court upheld the Federal Power

Commission's ( trFPCtf ) order denying McCulloch's Petit ion for

Rehearing concerning the FPC's jurisdiction over an oil pipeline.

The FPC had decided, and the Court held, that McCulloch could

rrnot co1laterally attack the validity of a prior agency order in

a subseguent proceedingrr when McCulloch had failed to appeal the

FPC's previous decis ion, t rdespi te ample opportuni ty to do so. r f

536  F2d  a t  9L2 -13 .

Co-Op had adeguate opportunity to challenge the fact of each

of the violations and the corresponding finalized assessments

prior to the Order to Show Cause hearing. Co-Op had, in the

first instance, the opportunity to challengre the fact of

violation or the proposed assessment by requesting an informal

Division hearing when the Notice of Violation was issued and

again when the proposed penalty was assessed2. In fact, NOV N91-

20-1-1 was informally appealed in an informal fact of violation

conference, where the NOV was upheld. However, the order from

this informal hearing was not appealed.

Co-Op could have challenged the violations at the time the

Not ice of  Violat ions were issued by t tapply[ inq] to the Board for

review of the Not ice [of  Violat ions] or [cessat ion] ord,er wi thin

thir ty days of  receipt  of  i t  .  .  . r r  Utah Code Ann. S 40-10-

2Federal procedural rules do not provide
to contest fact of violations at an informal
therefore provide less due process.

for the opportunity
hearingr and



23(3)  (a) ;  See a lso Utah Code Ann.  g  40-LO-20(2)  (The Board sha l l

assess civi l penalty ffonly after the person charged for the

violation . . . has been given an opportunity for a public

hearingrf )

However, the statute is clear that failure to request the

public hearing carries consequences which are the law of this

case.  Utah Code Ann.  S 40- l -0-20 (Z)  prov ides:

tff l  the person charged with the violation fails to avail
himself of the opportunity for a public hearingr, a civi l
penalty shall be assessed by the Board after the Board has
determined that a violation did occur and the amount of the
penalty which is warranted, and has issued an order
requiring the penalty be paid.

After the penalty was issued on these violations the terms

of  Utah Code Ann.  g  40-LO-20(3)  prov ides:

[T]he person charged. with the penalty shall then have thirty
days to pay the proposed penalty in fuII, oE, if the person
wishes to contest either the amount of the penaltv or the
fact of the_violation. forwafd the propoqed amount to the
Board for placement in an escrow account. (emphasis added)

Final ly,  Co-op, in addi t ion to this administrat ive due

process, is granted an opportunity for judicial review. Utah

Code  Ann .  g  40 -10 -22 (3 )  ( f )  p rov ides :

[A] etion by the Board taken under this section or any other
provision of the state program shall be subject to judicial
review by the appropriate District Court within the state of
U tah [ .  ]

The statute is clear concerningr the legal effect of the

failure of Co-Op to appeal to the Board and pay the finalized

penalty amount into escrow. Utah Code Ann. g 40-10-20(3)

provides:



[F]ailure to forward the [penalty amount] to the Board
within thirty days shall result in a waiver of all legal
rights to contest the violation or the amount of the
penalty.

Because Co-Op has failed to challenge the violation, Co-Op has

waived its legal right to contest the violations and the penalty

po in ts .

Three IJ. S . Circuit Courts and numerous ft. S . District

Courts have upheld the constitutionality and validity of both the

prepalrment requirement prior to a formal hearing and the

resultant issue of the right to contest the underlying order. In

Graham v. Office of Surface Mining, Reclamation and Enforcement,

722 Fzd 1106,  1111 (  3rd  Ci r .  1983 )  ,  the Cour t  he ld  that  r f  the

review procedures which were available to Graham without

prepalrment of the proposed penalty are more than sufficient to

comply with due process requirements . . . fr The Third Circuit

held that Graham, having waived its legal right to contest the

penal ty  had rece ived fu l l  due process.  722 F2d 1109.3  Co-op has

had adequate due process by virtue of its opportunities to

challenge both the fact of violations and the proposed

assessments. Co-Op, having not challenged the violations and the

penalt ies assessed, has waived i ts legal  r ight to chal lenge the

these during the order to Show Cause hearing, both by operation

3The Court did not rule on whether Graham had waived its
right to contest the fact of violation because this issue was not
raised upon appeal.  In s imi lar cases where the fact  of
violations were raised, the Courts held that failure to prepay
the proposed penalty also precluded a party from challenging the
violat ion. B&M Corporat ion v of f ice of  Surface Mininq,
Reclamation and Enforcement ,  699 FZd 381- (7th Circui t ,  L983) .



of the administrative collateral estoppel doctrine and Utah Code

Ann .  $  4O-LO-20 (3 ) .

B. The principle of res iudicata and tbe Administrative
Rules do not allow extrinsic evidence for tbe purpose of
rebutting tbe Division's prima fasie case of a pattern.

Co-Op wishes to put on testimony concerning the degree of

negligence attributable to the NOVs which constitute the pattern.

Because the principle of res judicata and collateral estoppel

apply here, the only question which remains is to determine

whether the rules themselves, when applied to the penalty points

for negligence, are conclusive as to the wil l ful or unwarranted

nature of the perrnittee's failure to comply. Neither Utah

statute or rule defines wil l ful ly or unwarranted failure to

comply within the pattern of violation section of the rules.

However ,  the federa l  ru les  a t  30 C.  F .R.  S 843.5  a t  the def  in i t ion

section provide the f ollowing specif ied meaningts:

Unwarranted failure to comply, means the failure of a
permittee to prevent the occurrence of any violation of his
or her permit or any requirement of the Act due to
indi f ference, Iack of  di l igence, or lack of  reasonable care,
or the failure to abate any violation of such permit of the
Act due to indifference, lack of dil igence , ot lack of
reasonable care.

The definit ion further provides:

WiI I fu l  v iolat ion, means an act or omission which violates
the Act, this chapter, the appticable program, or any permit
condition required by the Act, this chapter or the
applicable program, committed by a person who intends the
resu l t  wh ich actua l ly  occurs .  30 C.  F .  R,  843 .  5 .

The Utah Rules at  Utah Admin. R. 645-401-300 set forth the

point system for penalties. The point system for penalties

provides for points to be attributed based upon the operator's

I



history of previous violations, the seriousness of the violation,

the degree of fault and the operator's demonstrated good faith by

considering the measures taken to abate the violation. The Utah

Rules at  Utah Admin. R. 645-401-332 address the degree of fau1t.

The rules provide in pertinent part as follows:

323.1O0 the assessment of f icer wi l l  assign up to thir ty
points based on the degree of fault of the permittee in
causing or fail ing to correct the violation, the conditions,
or practice which led to the notice or order, either through
act or omission. Points wi l l  be assessed as fol lows:

323.1O0 A violation which occurs through no fault of the
operator or by inadvertence which was unavoidable by the
exercise of reasonable care wil l  be assigned no penalty
points for degree of fault;

323.120 A violat ion which is caused by faul t  of  the operator
wil l  be assigned fifteen points or less depending on the
degree of fault; fault means the failure of the permittee to
prevent the occurrence of any violation of his or her permit
or any requirement of the state proglram due to indifference,
or lack of reasonable care, or the failure to abate any
violation of such permit or the state program due to
indi f ference, lack of  di l igence or lack of  reasonable care;
and

323.130 A violation which occurs througrh a greater degree of
fault meaning reckless knowino or intentional cont4ct wil l
be assigned sixteen to thirty points. depending on the
degree of faul t .

323.200 In calculat ing points to be assigned for degree of
fault the acts of all persons working on the coal
explorat ion or coal  reclamation proiect s i te wi l l  be
attributed to the permittee. unless the permittee
establishes that they were acts of deliberate sabotag'e.
(enphasis added)

As the final sunmary page of Division's exhibit #Z

demonst ra tes ,  N91-35-1-1  and N91-2 6-7-2  (par t  2  o f  2 l  rece ived

assessments points of  23 and 25 points respect ively.  The f inal

points assigned for degree of fautt, when taken in the context of



the Utah State Program rules and the support ing 30 C.F.R. rules,

demonstrate that there is no question as to a determination of a

f inding of  pattern on Co-oprs part .

II. TAE DIVISION WOULD BE PREJUDICED AIID THE STATE ' g INTEREST
fOUtD BE COUPROIII8ED UNFAIRITY BY ALLOWING CO-OP TO COIJIJATERAIJIJY
ATTACK TEE FINAITIZED ASSESSIIiEIITS AIID FACT OF VIOLATION.

The Division need only make a prima facie case demonstratingt

the existence of a pattern of violations. Because the ult imate

burden of persuasion rests on Co-op, requiring the Division to

re-l i t igate matters which have been waived by the permittee would

result in an undue and onerous burden on the Division. This

result would be unavoidable if the principle of res judicata were

not upheld. Any attempt to re-litigate the issues by Co-Op would

reguire the Division to be prepared to present evidence and

rebuttal on any one of numerous points which the permittee night

have attacked, had it exercised its due proeess rights to do so

in the f i rst  instance.

Additionally, as discussed in the argument inmediately

above, one of the basis for the assessment of points consists of

the operator 's pr ior v iolat ion history.  The Divis ion rel ies upon

the finality of an assessment and a findingr of violation pursuant

to  Utah Code Ann.  g  40-10-20(2)  in  assess ing h is tory  po in ts  in

final violations for other NOVs. It would be incongruous for the

operator to be able to demonstrate to the Board, when it has the

burden of persuasion, that a fact of violation was wrongrfully

applied and not require the Division to go back and rnodify the

penalties assessed for atl subsequent assessments which were made

1 0



upon reliance of the finality of the NOV or NOVs that are the

subject of the Order to Show Cause hearing.

CONCLUSION

Basic principles of res judicata, collateral estoppel and

administrative lawr Ers weII as the weight of constitutional

interpretation finding that Co-Op has received all the due

process to which it is entit led, require this Board to l init Co-

Op to the presentation of evidence which does not amount to a

collateral attack upon a final agency order.
rh
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